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TO :  The Commission
Todd Stevenson, Secretary
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Patricia M. Pollitzer, Attorne

SUBJECT '+ Petition CP 01-1 requesting rule requiring product registration cards

Attached is a briefing package from the staff concerning a petition submitted by the
Consumer Federation of America (“CFA™) requesting that the Commission issue a rule requiring
product registration cards with every product intended for children. The staff recommends that
the Commission defer decision on the petition.

Please indicate your vote on the following options.

I Grant Petition CP 01-1.
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IL. Deny Petition CP 01-1 and direct the staff to prepare a letter of denial to the petitioner.
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Executive Summary

In July 2001, the Consumer Federation of America petitioned the U.S.
Consumer Product Safety Commission (CPSC) "to establish regulations
governing recalls and information for consumers concerning children's
products." The petition was docketed under the Consumer Product Safety
Act (CPSA) (Petition No. CP 01-1).

Specifically, the petitioner requested that to facilitate recalls,
manufacturers {(or distributors, retailers, or importers) of products
intended for children be required to provide a product registration card
(PRC) along with every product. The petitioner further specified that
the card should: :

(a) collect only information needed to contact the purchaser
(e.g., name and address Or email address);

(b) be postage-free with the postage paid by the manufacturer
(or distributor, retailer, or importer) ;

{(¢) be pre-printed with the name and model number of the
product purchased; and :

(d) state that the information collected will only be used to
advise the purchaser of a recall or other important safety
information.

In addition, the petitiocner requested that the rule require the
manufacturer (distributor,’retailer, Or importer) to maintain this
information for a minimum of 20 years, or the useful 1ife of the product,
whichever is longer.

Recall effectiveness has been a challenging issue from the
Commission's earliest days. Based upon past work in the area, staff
concludes that more than one approach to recalls is needed because of the
many types of products and hazards. In addition, there are a variety of
ways to notify consumers of a recall and a variety of ways to assess the .
effectiveness of a recall, '

Research indicates that direct notification is the most effective
form of notice. PRCs are one means of allowing manufacturers to know who
has their products in case of a recall. However, even the best-designed
PRCs are of no use if people do not choose to fill out and return the
cards. In addition, even if consumers do £ill out the cards, if the
product's useful lifetime 1is very short (which is the case with many
children's products), the original purchasers may no longer have the
product; they may have disposed of it or sold/given it to somecone else.

PRCs may also have limited lifetimes because of consumers' tendency to
move fairly often; if a person moves, the address in the manufacturer's
. database may be useless.

Staff has recently begun a recall effectivenessg project that isg
using a multiple stage strategy to evaluate consumers' behaviors and the
whole recall process. The evaluation of PRCs is planned as one part of
this project. ' '




CPSC received 28 comments in response to a Federal Register notice
on the petition: 21 commenters opposed the petition and 7 supported the
petition. The majority of comments opposing the petition stated that the
scope "all children's products" was too broad and that a number of
products should be exempt from a regulation if they meet certain criteria
such as low price, short useful life and little risk of causing injury.

staff has completed the recall effectiveness project and is better able
to evaluate the potential effectiveness of product registration cards.
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ConNsUMER PropuUCT SAFETY COMMISSION
Washington, D.C. 20207

MEMORANDUM

The Commisgsion
Todd A. Stevenson, Secretary

TO

"

Through: W. H. DuRoss, III, General Counsel‘<7§5
Patricia Semple, Executive Directd ‘\

~1

FROM : Jacqueline Elderfdhcting Assistant Executive Director,
Office of Hazard Identification and Reduction
Celestine T. Kiss, Project Ma ager,
Division of Human Factors,
Directorate for Engineering Sciences

SUBJECT: Petition for Rule Requiring Product Registration Caxrds
(CP 01-1)

This briefing package presents the staff's analysis of
available data related to a petition to issue a rule reguiring
product registration cards. (PRCs) for all children's products.

I. PETITION (Tab a)

In July 2001, the Consumer Federation of America petitioned
the U.S. Consumer Product Safety Commission (CPSC) "to establish
regulations governing recalls and information for consumers
concerning children's products." The petition was docketed under
the Consumer Precduct Safety Act (CPSA) (Petition No. CP 01-1).

Specifically, the petitioner requested that to facilitate
recalls, manufacturers (or distributors, retailers, or importers)
of products intended for children be required to provide a
product registration card along with every product. The
petitioner further specified that the card should:

(1) collect only information needed to contact the
purchaser {(e.g., name and address or email
address) ;

(2) be postage-free with the postage paid by the
manufacturer (or distributor, retailer, or

, importer) ;

(3) be pre-printed with the name and model number of
the product purchased; and
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(4) state that the information collected will only be
used to advise the purchaser of a recall or other
important safety information.

In addition, the petitioner regquested that the rule reguire
the manufacturer (dlstrlbutor, retailer, or importer) to waintain
this information for a minimum of 20 years, or the useful life of

the product, whichever is longer.

II. BACKGROUND

Enhancing the effectiveness of recalls has been a
challenglng issue from the Commission's earliest days. Research
in this area has shown that more than one approach to recalls is
needed because of the many types of products under the
Commission's jurisdiction and the variety of hazards presented by
these products. In addition, there are a variety of ways to
notify consumers of a recall and a variety of ways to assess the
effectiveness of a recall.

Commission staff conducted two previous studies, "Recall
Effectiveness Study," May 1978 and "Report of the Recall
Effectiveness Task Force of the Consumer Product Safety
Commission," August 25, 1980. The studies indicated that a
number of factors affect the success of a recall.

Some of the recommendations from the "Recall Effectiveness
Study" report were:

e The Commigsion should consider the cost
effectiveness of different recall actions such as
paid written warnings, audio-visual warning, etc.

e Program planning should explore all feasible methods
for improving recall effectiveness in the respective
program areas. New program initiatives could
inciude:

e Pilot program testing the concept of mandatory
- postage-paid recall cards on a single product or
category of products.

¢ A Section 16(b) rule [15 USC § 2065(b)] requiring
manufacturers, distributors and retailers to
record names and addresses of first purchasers for
certain products or categories of products. ‘

e New methods for making recall information
available to the public such as toll free numbers
for specific recalls.



The "Report of the Recall Effectiveness Task Force of the
Consumer Product Safety Commission" also recommended that a
number of steps be taken to improve recall effectiveness. A few
of the recommendations were:

e To conduct a comprehensive search of the literature
of recall management, marketing, communications,
social psychology and any other discipline which may
lend understanding to the dynamics of a corrective
action;

e To develop systems to allow sufficient and routine
effectiveness evaluations both within and across
cases;

o To conduct short term, in-house investigatiocns of
effectiveness issues; and

e To develop a long-range research plan to investigate
basic recall effectiveness guestions identified by
this Task Force and to be identified in the future.

While a number of these recommendations have been
implemented since these studies were conducted, the nature of
recalls has changed. Today, virtually all firms conducting
recalls use toll-free telephone numbers and provide web site
notice of recalills. The forms of notice used to announce a recall
are tailored to address the risk of injury presented by the
recalled product and the type of product involved in the recall.
"CPSC staff monitors the effectiveness of the recall by comparing
the number of products produced with the number that are
repaired, replaced or have the purchase price refunded.

ITY. DISCUSSION
A. Scope of Petition

"The petitioner requested that the regulation apply "to all
manufacturers (or distributors, retailers, or importers) of
- products intended for children." However, children's products
were not defined. If interpreted broadly, this petition could
encompass a wide variety of items, including items that could
also be used by adults. The costs of these items vary widely
from inexpensive pencils and crayons to clothes, footwear, sports
equipment, and furniture worth hundreds of dollars.

B. Compliance Activities

Responsibilities of the CPSC include identifying and .
~investigating potentially hazardous consumer products, enforcing
mandatory standards and regulations, and recalling hazardous
products. 15 U.S.C. 88 2054, 2064, 1274. However, having no
premarket clearance authority, the Commission can only identify
hazardous products already in the marketplace. The Commission
has placed responsibility for identifying, investigating and



recalling dangerous consumer products in the Office of Compliance
(EXC) . EXC conducts risk-based analyses to identify potentially
hazardous products, classifies the hazards by degree of risk, and
seeks recalls proportionate to the risk. The type of notice for
any given recall is tailored tc the nature of the risk of injury.
The more serious the risk of injury or death, the greater the
effort used to reach consumers.

The Office of Compliance has long been concerned about the
effectiveness of recalls. There are two critical aspects to any
recall - getting notice of a recall to those consumers who '
possess a recalled product; and getting those consumers to act on
the recall. The most effective form of notice is direct notice
to consumers who own a recalled preoduct. [Recall Effectiveness
Study, May 1978] - Where products are sold through the Internet,
catalogs or membership clubs, for example, recalling firms are
able to directly notify the consumer of a recall. Similarly,
when a consumer has returned a warranty card or rebate form or
registered a product with the manufacturer, the manufacturer is
able to notify the consumer directly of a recall.

The greater challenge is notifying consumers of a recall
when the recalling firm does not know the identity of the owner
of the recalled product. [Recall Effectiveness Study, May 19781.
The Cffice of Compliance has worked closely with the Office of
Public Affairs over the years to explore new and innovative
methods of consumer notification to reach as many owners of
recalled products as possible. In announcing a recall, the
Commission uses a multifaceted approach including press releases,
video news releases, web site notice, pediatrician posters, in-
store posters, paid advertisements in print media, (e.g.
newspapers and magazines), as well as paid advertisements on
radio and television. Because recalls at CPSC are primarily
cooperative, the Compliance staff works with the recalling firm
to achieve a mutually acceptable recall program. As stated
above, the forms of notice used depend upon the nature of the
risk of injury presented by the recalled product.

Despite the Commission’s efforts, some consumers do not
receive notice of recalls, and often this is because of the
indirect method of notification used to reach them. In June
2001, the Office of Compliance recommended to the Commission that
it publish an advance notice of proposed rulemaking. The ANPR
would discuss initiating a rulemaking procedure to consider
requiring manufacturers to include with certain productsg, such as
countertop appliances or juvenile preducts, a product safety
owner card to be completed by the purchaser or owner of the
- product. If the product were recalled, the manufacturer could
provide direct notice to consumers who returned the owner card.
Of course, there are other means of registering owners of
products including Internet and telephonic registratiomn.



As part of the package sent forward to the Commission,
Compliance included information about a pilot product
registration card study that was conducted by Toro Corporation
and Mattel, Inc. In this study, Toro included four specially
designed product registration cards with two different models of
electric leaf blowers. Mattel included a special product
registration card with one of its more expensive motorized ride-
on cars. Toro reported to CPSC that its "results clearly show
that taking the market research off the card increases the return
rate." (See Tab B) Because this was only a pilot study the
results cannot be generalized to all products and therefore, more
research into types and costs of products that could potentially
benefit from product registration cards needs to be conducted.
Mattel has not done anything further with product registration
cards with their products. Toro conducted another pilot study in
the Spring 2002, but has not provided the results to the CPSC as
of this briefing package.

C. Human Factors Evaluation (Tab C)

The effectiveness of a product registration card in
obtaining a desired response first relies on the message being
noticed, attended to, and understood by the viewer. It seems
likely that proper design and placement of the cards with the
products could address these issues. However, consumers’
repeated exposure to these cards could potentially result in them
attracting less and less attention over time, as is often the
case with warning labels. The extent to which this would apply
to PRCs is unclear at this time.

Even the best-designed PRCs are of no use if consumers do
not choose to fill out and return the cards. Based on social -
influence research, Human Factors staff concluded that people
tend to comply with requests made by those they like and by those
in perceived positions of authority. Consumers who are familiar
- with CPSC and have a positive opinion of the Agency would be more
likely to return a PRC that appears to come from or is in some
way “approved” by CPSC. In addition, consumers will be more
likely to return a PRC if they believe the sender is genuinely
trying to help them. Hence, PRCs with heavy emphasis on the fact
that they are intended to help consumers identify hazardous
products are more likely to be returned.

Two of the most important factors in determining the extent
to which people will be motivated to comply with warnings are the
cost of compliance and the cost of noncompliance. In the context
of PRCs, the cost of compliance may be viewed as the perceived
cost of filling out and returning the cards. This cost may be in
the form of money (e.g., stamps), but can also include other
factors such as time, convenience, and effort. The cost of
noncompliance may be viewed as the consumer’s perceived increase
in risk associated with not filling out and returning the cards.
Consumers, however, may view this as a minor inconvenience since




failing to f£ill out the cards does not necessarily mean the -
consumer will not find out about a recall. In the worst-case
scenario, in which the consumer does not return the card and the
product is later recalled, the consumer is merely in the same
situation as would be the case if a PRC did not accompany the
product. Consumers could still find out about the recall from
CPSC's website, television, radio, friends, etc. Therefore, the
perceived cost of not returning the cards may be very small.

To motivate people to behave in a particular way, the
perceived cost of compliance must be less than the perceived cost
of noncompliance. Possible ways to minimize the perceived cost
of compliance and to improve the likelihood that consumers will
return the card properly filled out include designing the card so
it reduires as little time and effort as possible on the part of
the consumer, providing pre-paid postage, and eliminating
questions that could be perceived as an invasion of consumers'
privacy. Additional research on consumer perceptiong and
attitudes regarding PRCs would be beneficial.

Warning research also indicates that the perceived hazard
associated with a product or situation affects the consumer's
motivation to read and comply with warnings. The familiarity of
the product can play a role in this perception. Applying this to
PRCs, consumers would be expected to be more likely to return a
PRC associated with a product that is unfamiliar to them or that
they view as potentially hazardous. There is alsoc some question
as to how consumers generally perceive recalls in terms of
severity. Consumers who believe most recalls are of minimal
concern may be unlikely to return a PRC, especially if the
product does not seem especially hazardous. On the other hand,
consumers who believe recalls that are not followed will result
in potentially severe consequences are more likely to return a
PRC. Human Factors staff believes that further research into
consumer perceptions of safety recalls could be very useful in
determining the effectiveness of PRCs.

D. Further Research

As discussed above, there are a number of issues that need
further research in order to assess the potential benefits of
product registration cards to recall effectiveness. Thus, in
Fiscal Year 2002, CPSC began a project that is using a multiple
stage strategy to evaluate consumers' behaviors and the whole
recall process in order to understand the effectiveness of a
recall. A contractor is conducting a literature search and
evaluation on consumers' behaviors as they relate to recalls by
examining areas such as compliant behavior, communication, and
warnings. At the same time, CPSC staff is evaluating the Office
of Compliance's recall database to assess the effectiveness of
previous recalls. The results of these two phases of the project
will then be evaluated to determine what further research is
needed. The goal of this research effort is to better understand
what strategies can be used to reach the most people and to )




motivate those people to respond appropriately to eliminate the
identified hazard.

IV. PUBLIC COMMENTS (Tab D)

On August 1, 2001, a notice was published in the Federal
Register (Vol. 66, No. 148, page 39737) soliciting public comment
on the petition. As of the closing date, October 1, 2001, 28
comments were received: 21 opposed the petition and 7 gsupported
the petition. Below is staff's response to the comments. The
numbers in parentheses after each comment correspond to the
number assigned to the commenter by the Office of the Secretary.

Legal Authority

Comment: A number of the comments pertained to the CPSC'sg legal
authority to issue this rule. (CA 01-5-8; 12; 26; 27)

Response: The Office of the General Counsel (0GC) addresses this
issue in its legal memo. :

Scope of Petition

Comment: The petition requests that the Commission establish a
rule to "provide Consumer Safety Registration Cards to purchasers
of children's products." A number of the comments indicated that
children's products are not defined in the petition and
therefore, the scope of the petition could include an enormous
array of products that commenters believe would not benefit from
this rule. Several comments requested the scope be better
defined and/or exemptions be made for items that have low prices,
short useful life, and little risk of causing injury. (CA 01-5-1;
2; 3; 4; 5; 6; 7; 8; 10; 12; 13; 14; 15; 19; 20; 22; 24; 25; 26;
27)

Response: CPSC staff agrees that the scope of the petition needs
to be precisely defined. Staff believes there are a number of
children's products for which registration cards will likely not
be filled out and returned because consumers view the cost of
their time as more important than the benefit of filling out the
card. In addition, the over-use of product registration cards or
consumers’ repeated exposure to these cards could result in the
cards attracting reduced attention over time. Therefore, staff
-believes that more research should be conducted to determine the
scope of products for which PRCs would be most effective.

Product Registration Card Characteristics

Comment: Several comments requested that the rule require that
the product registration cards: 1) collect only necessary
information for contacting the consumer via email or postal
address; 2) be postage paid; 3) have the name and model number
preprinted; and 4) state that the information will only be used




in case of a recall or safety problem. (CAD1-5-11; 16; 23; 28)
Another commenter stated that current warranty cards are viewed
as marketing cards but they could be changed to let consumers
know which information is needed and which information is
optional. (CA 01-5-19)

Response: Staff agrees that the characteristics of current cards
may make them unlikely to be returned by consumers. However, it
may be possible to modify current cards to collect the desired
information. Consumers are more likely to complete and return
PRCs as the perceived cost of doing so decreases. Possible ways
of accomplishing this include making PRCs more concise, having
the postage associated with returning the PRC pre-paid, and
eliminating questions that are not safety related or that may be
perceived by the consumer as intrusive or an invasion of privacy
(e.g., household income, recent purchases). Further research
into consumer responses to PRCs would be beneficial to help
determine other characteristics of PRCs that would be influential
and which of those are likely to have the greatest influence on
consumer behavior. Since staff believes consumers are more
likely to complete and return a PRC as the perceived seriocusness
or severity of an injury related to the product increases, it may
also be possible to include language on a PRC that would affect
this perception.

Total Cost for Including Cards

Comment: A majority of the comments stated that the overall cost
to prepare, provide, and preserve the registration cards and a
data base would be enormous. (CA 01-5-1; 2; 3; 4; 5; 6; 7; 8; 10;
1z2; 13; 14; 15; 19; 20; 22; 24; 25; 26; 27) Some comments
provided estimates that ranged from $175, 000 annually to $25
billion for the cards and database. (CA 01-5-2; 5; 12; 14; 18;
22; 26) Two comments, one from a retailer and one from a
manufacturer, indicated that they would be put out of business
because of the extra cost of PRCs and the database. (CA ¢1-5-3;
13) a

Response: CPSC Economic Analysis staff estimates the cost to
manufacturers would range from $0.32 to $0.80 per card. (Tab F)
This cost accounts for the design and production of the card, the
physical insertion of the card in the package, the postage of the
cards returned by consumers, and record keeping for the returned

cards. . Administrative or overhead costs that are associated with'

the cards are not included in these estimates.

Maintain Database for 20 vears

Comment: A majority of comments objected to the petitioner's
request for maintaining a database of purchasers' information for
20 years. The commenters stated that 20 years was excessive

10



especially when many of their items would have very short useful
lives and consumers move too much for the information to be
accurate. (CA 01-5-1; 2; 3; 4; 5; 5; 7; 8; 10; 12; 13; 14; 1i5;
19; 20; 22; 24; 25; 26; 27)

Response: Maintaining a database for 20 years may be excessive,
however, it would depend on the particular product. Further
research into what would be a reascnable time frame for
maintaining the information is needed.

Benefits

Comment: The commenters that supported the petition did so
because they believe the current recall response rate is too low
and that direct consumer notification will increase the
effectiveness of recalls. (CA 01-5-9; 11; 16; 21; 23; 28} The
commenters that opposed the petition did so because they believe
the number of consumers who will actually return the cards will
be substantially less than the number of those who do not return
them, and that current means of notifying the public of recalls
are adequate. 1In addition, these comments question the true
safety benefit of these cards compared to the expense to include
them with all children's products. (CA 01-5-1; 2; 3; 4; 5; 6; 7;
8; 10; 12; 13; 14; 15; 13; 20; 22; 24; 25; 26; 27)

Response: Staff agrees with both positions to a degree. Staff
believes that the safety benefit of registration cards may be
closely related to the type of product covered. Even the best-
designed PRCs are of no use if people choose not to fill out and
return the cards. Complying with a warning, or in this case,
filling out a PRC has a cost associated with it, whether that
cost is in the form of money, time, convenience, or effort. To
motivate people to behave in a particular way, the perceived cost
of compliance must be less than the perceived cost of
noncompliance. In order for registration cards to have maximum
safety benefit, they need to be carefully designed to elicit the
appropriate response (i.e., filling out and returning the card)
from the consumer. Research has shown that direct notification
does increase successful recalls. However, requiring
registration cards with all children's products, as the petition
requests, may desensitize consumers to the cards. As part of the
current recall effectiveness project, staff will be evaluating
this issue in conjunction with the scope of products for which
registration cards might be most effective.

Most Products Intended for Children Are Safe

Comment: One trade association asserted that the benefits of the
rule requested in response to the petition appear to be extremely
limited. Most products intended for children are safe and are not
involved in any form of a safety recall. The benefits, if any, of
the rule requested would be limited to the emall number of products
where a safety issue is discovered after the product is released to
the public. (CA 01-5-15) ‘
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Response: The staff agrees that the benefits of PRCs will be

limited to those products that are recalled, and that products
recalled are a small portion of all products produced.
Unfortunately, we cannot identify the products that will be

recalled in advance. However, it may be possible to minimize the
costs, without much of an adverse impact on the benefits, if the
scope could be limited to product categories that are more
frequently involved in recalls or for which consumers are likely to
return the PRCs. )

Effect on International Trade

Comment: One manufacturer said that before a product that was
originally packaged for sale overseas could be sold in this
country, a PRC would have to be inserted in, or attached to, the
package. This would increase the cost of redirecting or diverting
product shipments. (CA 01-5-18)

Response: Staff accepts the assertion that the proposal could
increase the cost of diverting or redirecting shipments of products
ocriginally packaged for sale in other countries for sale in this
country. However, we do not have any information on how many
products this would apply to or the extent of the cost increase.

Interfere with Other Safety Information

Comment: The majority of comments from the clothing industry
expressed concern that the PRC would interfere with other safety
information that the garments already carry on hang tags. (CA 01-
5-1; 4; 5; 6; 7; 10; 14; 20; 22)

Response: Staff believes there are likely to be ways of designing
PRCs to minimize the extent to which they interfere with the
other safety information already present on or in consumer
preducts. This is an issue that needs to be considered further.

V. OPTIONS AVAILABLE TO COMMISSION

A. Grant Petition

If the Commission preliminarily concludes that a mandatory
rule that requires product registration cards may be reasonably
required to implement the CPSA, then the Commission coculd grant
the petitieon and initiate rulemaking.

B. Deny Petition

If the Commission preliminarily concludes that it lacks
sufficient information to show that a mandatory rule requiring

product registration cards for children's products is required to
implement the CPSA, the Commission could deny the petition.

10- 12




C. Defer Decision on Petition

, If the Commission preliminarily concludes that additional
information is necesgsary to determine that a mandatory rule
requiring product registration cards for children's products may
be required to implement the CPSA, the Commission could defer the
decision on the petition until that information is available.

VI. STAFF CONCLUSIONS AND RECOMMENDATION

Based on past work in the area of recall effectiveness, the
staff concludes that more than one approach to recalls is needed
because of the many types of products and hazards. Nevertheless,
research indicates that direct notification is the most effective
form of notice and product registration cards are one way of
facilitating that notice. However, even the best-designed PRCs
have limitations; people may choose not to fill them out and
return them, the registered product may have been sold/given to
another person; or the registered owner may have moved.

Firms use up-to-date technology, such as the Internet and
toll free phone numbers, for notifying the public about recalls.
These forms of notice and other recall strategies that could
- effectively reach owners of both new and second-hand products
need to be more fully understood. Therefore, staff has recently
begun a project that is using a multiple stage strategy to
evaluate consumers' behaviors and the whole recall process. The
evaluation of PRCs is one part of this project.

Based on this information, staff recommends deferring the
petition until staff has completed the recall effectiveness
project that is currently underway and is better able to evaluate
the potential effectiveness of product registration cards as well
as other forms of notice. Staff anticipates that the project
will be completed in Fiscal Year 2004,

-11-
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Tab A

Petition CP 01-1 from the Consumer Federation
-of America to establish regulations governing
‘recalls and information for consumers

concerning children's products, June 21, 2001.
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Consumer Federation of America

W

| June 21, 2001
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In the United States of America
Before the Consumer Product Safety Commission

In the Mattcer of the Petition of :
Consumer Federation of America -
To Establish Regulations ' No. @P o l
Governing Recalls and Information

For Consumers Concerning Children’s

Products

Pursuant to the Administrative Procedures Act, 5 U.S.C. section 553 (g) and reguiations
of the Concumer Product Safety Commission (CPSC), 16 C.F.R. sections 1051 and 1500.201,
Consumer Federation of America hereby petitions the CPSC to establish regulations under
section 10 of the Federal Hazardous Substances Act, 15 U.8.C. section 1269, goveming the
recall of products intended for children. Such regulations would help provide for the efficient
enforcement of the FHSA and specifically sections 15 (a) (b} and (¢}, 15 U.S.C. section 1274,

Interest of Petitioner

This petition is brought Consumer Federation of America (CFA). CFA is the nation's
largest consumer advocacy organization representing over 280 state, focal, and national
consumer organjzations and over 50 million consumers. GFA has been a strong advocate of
protections for children, including CPSC standards, bans, and recalls affecting products intended
for children. Forthe past 20 months, CFA's sister organization Consumer Federation of America
Foundation has been in the process of developing a comprehensive Internet website focusing on
children’s safety and health. As part of that web development, CEAF reviewed all CPSC recalls
involving products intended for children, .

Need for Regulations

It is clear that additional measures are needed to improve recall effectiveness. In Fiscal
Year (FY) 1896, CPSC recalls experienced an 18% return rate. In FY 1897, the return rate fell
slightly to 16%." This petition seeks three regulations to assist the agency in the effective

' These are the most recent data we have on recall effectiveness. While the Fast Track
recall program has led to an increase in return rates to 60% in FY 1996 and 53% in FY97, it
primarily takes care of product retrieval in the eardy parts of the distribution channe! and not when
the product is in the hands of consumers. The overall return percents (16% in 1997 and 18% in

16



2.

enforcemnent of the Federal Hazardous Substances Act provisions affecting recalls of children’s
products. See sections 10 and 15(a) (b} and (c) of the FHSA. The need for each of these
regulations is discussed below. :

A) Indefinite Availability of Recali Remedy

A recent study by CFA of recall contact numbers provided by companies subject to CPSC
corrective action plans found a disturbing number of companies that fail to honor their recalls,

On June 21, 2001, Consumer Federation of America Foundation, is faunching a new
comprehensive child safety and health website, www.SafeChild.net, intended for parents,
professionals who work with children, and advocates who work to protect children. This website
includes all recalls of products intended for children from 1920 to present. [nthe cases of
products that have a long useful life (and typically a higher price tag), we recognized that
consumers may have products that were recalled before 1980 in their homes and therefore have
also included older recall information on those products. These include: cribs, bunk beds,
playground equipment, and all terrain vehicles. The website also contains some limited recall
information on some products that, while not intended for children. promote safe environments for
children (such as smoke alarms/detectors).

In preparation for listing alf of these recalls on our website, we contacted (and are still
contacting)’ the manufacturers, importers, distributors or retailers designated in the CPSC press
release by calling the phone number listed in the release. These are the numbers that CPSC and
the recalling company advise consumers to call to get more information about the recall remedy.
We wanted to make certain that the information we intended to inciude for visitors to our website
was accurate. Thus, we did not set out in this endeavor to prepare a repori on recall contact
information. However, a few days into calling we realized a disturbing pattern - that not all the
contact information contained in the CPSC Press Releases was accurate and not all companies
were continuing to honor recalls. When we first recognized a pattern, we began to keep notes on
all contacts that were in error or where we talked to a company representative who indicated that
they were no longer honoring the recall.

As a result of our recall checks, we have ideniified 108 companies, listed in CPSC Press
Releases and contained on the CPSC website, that fail to honor their recalls. These failures fall
into six categories: '

Wrong Number: (62 cases) Typically this was a recording such as “your call cannot be
completed as dialed” or “the number is invalid” or “this number is no longer in service.” This
category also includes calls answered by a person (including personal residences) or company
that was clearly not the company listed in the recall, - :

Fax Machine or Pager: (7 cases) Here the telephone number called resulted in a fax machine
beeping noise or pager beep. :

Disconnected: (13 cases) These numbers resulted in a recording saying that the number was
disconnected or no longer in service.

1996) are more appropriate to examine when discussing getting hazardous products out of
consumers’ homes.

2 As of June 21, 2001 we are still contacling the companies involved in toy recalls. If we learn of
additicnal cases where companies fail to honor a recall we will forward that information o CPSC.
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Always Busy: (2 cases) In these cases the phone number was always busy {during muttiple
attempts). ‘

No Parts Available: (6 cases) In this category, the call was answered but in requesting
information about the recall, we were told that the company was no longer henoring the recall
because parls were not available. In one case the company said that they didn't make the
product any longer and therefore were not honoring the recall.

Unsure of Continued Participation: (18 cases) For these calls, the company representative
either did not know of the recall, claimed not to be parl of any recall, indicated that the recall
would only be honored for six years, or would be honored for six years if paris were still available.
In one case the company told us that they had sent a letter to CPSC requesting that the case be
closed because they had received very few returns. In many of the cases in this category we
talked to several different people in the company. :

See Appendix A for a complete list of the companies, recalls and responses to our
CPSC product recall inforation checks.? :

To determine whether there was some undisclosed time limit on recails that CPSC was
negotiating with companies subject to recalls, we twice asked senior CPSC Compliance staff if
there was any imit on how long a CPSC recall is in effect. Both times we were toid uneguivocally
that recalls should last “indefinitely.” * While we appreciate the CPSC staff's detenmination to
provide recalf remedies indefinitely, we believe that a regulation codifying this position is needed.

We also ask CPSC Compliance Staff to contact the companies identified in this report
and insist that they honor the recall. If CPSC learns that the company is not in business, we also
request that the agency alert consumers, in addition to our doing so, of the dangers associated
with these products and of the need to throw them away.

B} Manufacturer Identity and Contact Information

The petition seeks a regulation requiring that the name, address and telephone number
of the manufacturer, distributor, retaifer, or importer or the name, telephone number and web
address of the manufacturer, distributor, retailer, or importer (provided certain conditions are met)
be permanently on the product or product part.

Currently only children’s products that the agency has declared to be hazardous
substances (generally those that have an identified etectric;al, mechanical, or thermal hazard), are
required to have the "name and place of business of the manufacturer, packer, distributor or

* In addition to the results listed in the chart in Appendix A, it should be noted that we often had
difficully getting through 1o companies not listed in this report. We had to phone these companies
many times on several different days until the phone was answered. While not deemed a failure
in this study, it most likely would have been had a consumer been contacting the company. After
two or three tries, we suspect that most people would have given up.

* M. Schoem, public comments at the International Consumer Product Health and Safety
Organization Conference, February, 2001; and telephone conversation with A. Schoem.
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seller” only on the label of the product. If such products do not have this information they are
‘misbranded hazardous substances” by definition. See Section 2(p)(1} of the FHSA, 15 U.S.C.
1261. Introduction into commerce of a misbranded hazardous substance is prohibited by the
FHSA (Section 4(a), 15 U.S.C. section 1263).

CFA seeks this regulation to improve and enhance:

1. Consumers’ ability to determine if they have the product that is subject to the
recall

Consumers need to know whether the recall being announced involves a product they

may own. If the consumer has forgotten the name of the manufacture (or never leamed

of it in the first place), which is entirely possible and likely as many consumer products

have long use periods, the success of the recall will hinge on whether the consumer can

simply examine the product to determine if the product is subject to the recall.

2. Consumers’ ability to participate in the recall
With the manufacturer, distributor, retailer or imporier's contact information on the
product---including name, address and telephone number, or name, telephone number
and web address-~consumers will be in a better position to participate in the recall.
Consumers who hear about recalls from friends or acquaintances (who may not have the
contact information) or who may hear about the recall from a radio or TV report, at a time
when they are unable to take down the contact information, will still be able to contact the
manufacturer to learn how to receive the recall remedy. If all children’s products contain
. this information, parents and others will feel empowered every time a recall is announced
by CPSC because they will know that all they have to do is ook at the product and call
the telephone number or use the mail or web address to find out what action they should
take.

3. CPSC’s ability to investigate and recall unsafe products .

CPSC needs to be able to identify the manufacturer (distributor, retailer, or importer) in
order to begin an effective investigation and possible recall action, CPSC staff have
indicated that there have been cases where a product was not recalled, despite a hazard
determination by staff, because they could not identify the manufacturer.

There have been at least two cases where a child has died on a Gproduct with a
hazardous design and the manufacturer's name was not on the product.® It is our understanding
that CPSC has not recalled these two products because they are unable to identify the
manufacturer. Coincidentally, both products are baby changing tables. From the investigation

° “Label” is defined by the statute as writing on the immediate container or if the article is
unpackaged or is not packaged in an immediate container, then the information must be on the
article or a tag affixed to the product. FHSA, section 2(n), 15 U.S.C. section 1261.

® Inthe late 1980s CFA leamed of a defectively designed play yard that had caused the death of
a child and asked CPSC why the product had not been recalled. CPSC Compliance staff told us
it was because CPSC was unable to identify the manufacturer because there were no markings
on the product. From our vantage point it is very difficult to determine how many other cases
there might be of hazardous products never recalled because of lack of identifying information on
the product. i
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In the first case, Logan Vash, a ten-month old boy was fatally injured on June 8, 1999
when his neck became trapped between the frame of a changing table and a light weight shelf.
The shelf was resting on clip supporis on the frame. Logan crawled on to the first sheif and then
stood up. Mis head lifted the second shelf off of the supports, and he put his head through the
opening. But when his head went over the frame member, his neck came down on the % inch
frame edge. The sheif, which acted like a hinged cover, came down on the back of his head and
neck arf he died after approximately two minutes in this position.

. Inthe second case, a 16 month old boy died on March 5, 1989 of asphyxiation by
hanging when he became entrapped in an opening in the back of his changing table. The boy
and his twin brother were active loddters and had previously climbed the open shelves of the
changing table. The changing table had been turned around to prevent them from climbing the
table. The backside of the table, facing outward into the room had two six inch high gaps in the
woodwork/railing. When the victim was found he was almost in an upright position with his feet
just off the ground. His head was wedged with the chin over the railing that was 21 inches off the

-floor. He was looking directiy back towards the wall behind the furniture. When first found, the
 father stated that he thought the subject was just standing there.® '° The investigation reports
states: * There was no brand name or serial number on the furniture.”

To determine the ease of purchasing products without a manufacturer’s (or distributor,
retailer or importer) name on the product, CFA staff visited four stores between June 14-19, 2001
and was able to purchase, in all four stores, either new or second hand products for children that
have no manufacturer or other name on the product. These include: three dolls, one batter;y-
operated foy car, pinwheels, a bag of rattles and {oys trucks, and one used changing table.' we
are not alleging safety problems per se with these products. However, should a safety hazard be
identified ever with these products, it would be impossible to determine who made them and who
should be responsible for carrying out a recall. '

The incidents cited, as well as the ready availability of unmarked products, strongly
supports a change in existing regulations. Congress could not have intended to give CPSC recall
~ authority and then expect that manufacturers would be allowed to thwart or circumvent
implementation of that authority by failing to place the company’s name on the product.

" This description is taken from the CPSC Epidemiologic Report, number 990914CAA3479 (see
Appendix B). )

% Logan Vash’s mother has requested that the ASTM volunfary standard for changing tables
{currently being drafted) address movement of shelves in changing tables to prevent such
enfrapment incidents.

® This description is taken from Multnomah County Medical Examiner 's Office Report Form,
Circumstances description, p.4 (see Appendix C).

° The draft ATSM voluntary standard on changing table contains a test that wouid not allow such
entrapment spaces in changing tables.

" We also found a battery-operated toy guitar that had one very small paper label (about to
come off the product) with the words “Toy Wonders” stuck in the inside bottom of the battery -
compariment. There were no other marking anywhere on the product. There was also no
manufacturer's name on the box so it was difficult to determine whether Toy Wonders is the
manufacturer.
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C) Direct-to-Consumer Notification

Another means of increasing the effectiveness of consumer product recalls is direct-to-
consumer notification of the recall. By identifying consumers who purchased the product,
manufacturers are able to contact them directly to communicate about a safety recall.’? This-
currently occurs on a very limited basis and mechanisms to obtain consumer information that
would facilitate such notification are inadequate and inappropriate.*®

To better assess the adequacy of consumer warranty or registration cards included with
new consumer products, in 1999, CFA collected a sample of 17 cards that were included with
new products. From this sample, we leamed the following about product registration cards:

O Manufacturers do not disclose that these cards might {or could be) be used to give
consumers notice of recalls. Ofthe 17 cards we reviewed, only one manufacturer
suggested that this might be a use of the registration card.’ There is no effort made to
inform consumers that the retumn of the card could enable them to receive important safety
recall information about their product (should that need arise), *®

0 Cards used appear primarily to be marketing and consumer data collection tools.
Every registration card collected by CFA asked numerous questions of the consumer, over
and above name, address and mode! number (or the “basics” needed for safety recall or
warranty reasons). It was not uncommon for companies to ask 20 or more questions of

2 The suggestion of requirements for direct-to-consumer notification of product recalls is not new.
See, Recall Procedures for Unsafe Products Sold to the Public, Report by the Committee on
Consumer Policy, Crganisation for Economic Cooperation and Development [“(d)irect notification
of consumers is preferable, aithough this does not necessarily preclude the use of media, at 15];
and “Recali Effectiveness and the Communications Clutter, Harland W. Wamer, Public Relations
Quarterly, Fall 1880, 21 [“The government might consider developing a uniform recal! ’
communications program to be part of all warranty information.” at 23]

3 In fact, the failure of rmanufacturers to fearn who bought their products, and hence their inability
to contact buyers cther than through commercial advertising, has been listed as a reason for
CPSC'’s low recall return rate. See “Recalis and the Remediation of Hazardous or Defective
Consumer Products: The Experience of the Consumer Product Safety Commission and the
National Highway Traffic Safety Administration,” Richard J. Tobin, The Journal of Consumer
Affairs, Winter, 1982, volume 16, no.2, 278, at 295.

* The Sharp Electronics Corporation card stated: “We wil keep your model number, serial

‘number and date of purchase on file, and help you access that information in case of foss,

damage or theft. This will also enable us to contact you in the unlikely event that any adjustments
or modifications are ever required for your oven.”

** The drawbacks of using the {raditional warranty or registration card have been described as
follows: "Sophisticated consumers are increasingly aware that a warranty applies to a purchased
product whether or not they fill out and return the manufacturer's warranty card....Ancther reason
suggested for the frequent discarding of warranty cards is that their design often makes it patently
obvious to knowing buyers that the cards are intended more to provide manufacturer with market
research data than to assure owner registration.” (Editor note) “identification of Products for
Potential Recall,” Gordon H. Robertson, in Managing Product Recalls, edited by E. Patrick
McGuire, A Conference Report from The Conference Board, 1974.

21




.7-

o t:_,t:msumtars."5 It is clear from the type and number of questiohs being asked, that these cards
are intended for markefing research purposes.

O Postage is not.prepaid on most registration cards.
In our sample, 76% of the cards required that the consumer affix proper postage.

0 Consumer privacy is generally not protected by companies using registration cards.
Only two companies’ cards that we examined stated that they would not release the
consumer’s information to anyone. On ten cards (representing nine companies), the
consumer was required to affirmatively opt out of having their name disclosed. Five
companies rmade no statement at all regarding privacy or the use of the information, meaning
that the company was free to sell or otherwise use that personal information. Protection of
consumey privacy is a major concern to consumers and failure to protect personally
identifiable information is an incentive for consumers not to participate in any registration
program.

It is ciear thai the current warranty/marketing consumer registration cards are not appropriate for -
the Direct-to-Consumer notification regulation sought by this petition. Providing Consumer Safety
Registration Cards that are postage-paid and pre-labeled with product name and model number
and that clearly convey use only in the event of a safety recall or hazard and include privacy
protections would significantly enhance consumer participation. Being directly and personally
notified and /or reminded of a hazard that could hurt, or even kill, their baby will, we contend, be
very effective in enhancing recall participation by parents and others,

Action Requestéd

For the reasons enumerated above, the Petitioner requests that the Consumer Product
Safety Commission issue regulations, under the authority granted it in section 10 (a) of the'
i~ederal Hazardous Substances Act, 15 U.S.C. 1269, to specify that recalls iast indefinitely, to
require- manufacturer's name and contact information on children’s products, and to provide -
Consumer Safety Regtstratlon Cards to purchasers of children's products.

Specifically, the Petitioner requests that CPSC issue regulations, appllcable to all
manufacturers, distributor, retailer, or importer of products intended for chiidren, that:

A) specify that the remedy provnded by the manufacturer, distributor, importer or retailer, {to
repair, replace or refund) as part of the recalls carried out under Section 15 of the FHSA and
section 15 of the Consumer Product Safety Act (CPSA) with respect to products intended

85% of our sample asked 20 or more questions, including two compames that asked 31 and 33
guestions on their cards.

T we specifically include the Consumer Product Safety Act (CPSA) reference here because of
the Commission's previous decision to address toys, children’s articles and furniture bearing lead-
based paint under the CPSA and not the FHSA. See 16 C.F.R. section 1145.2,
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B) for children be in effect indeﬁnitely or as long as the manufacturer, distributor, dealer,
retailer, or importer, is in business. These obligations shall explicitly pass to the
companies that acquire such a manufacturer, distributor, dealer, retailer, or imporier who
previously conducted a recall as described in section 15 of the FHSA and section 15 of the
CPSA. In addition when a company, that has previously conducted a recall of a children’s
product, goes out of business, it shall file a report with CPSC notifying the agency of its
business status. When a company changes its telephone number or any other contact
information, it must report these changes to CPSC so that the new contact information can be
made avaﬂab!e to the publ:c

B} require that the manufacturer (or distributor, dealer, retailer, orimporter) have the
following information permanently on every product and product part (if the individual
product part could be used separately by a consumer) intended for use by children:

1) name, address and telephone number; or
2) name, telephone number, and web address.

Should the manufacturer (or distributor, retailer, or importer) choose to utilize a web address it
must be one that has a recall section or bution linking to a recall section, clearly identified on the
home page of the website. Products {or product parts) inlended for children that are smaller than
one square inch in measurement, would be exempt from this requirement. However, if the
Commission finds that products or product parts intended for children that are less than one inch
square require manufacturer (or distributor, retailer, or imporier) information because of a high
frequency of recall or because of the hazardous nature of the product or product part, it may
promulgate amendments to these regulations to address those products or product parts.

In addition to the name and contact information specified above, manufacturers (or distributor,
retailer, or importers) shall have a means of identifying the product manufacturing perod (f
applicable) that can be placed on the produdt for identification purposes. If the manufactarer (or
distributor, retailer, orimporter)does not utilize an identifying mark specifying production period,
then the Commission shall have the broad authority to recall all products in that category
(regardless of batch or preduction period).

C) require that manufacturers {or distributors, retailers, or importers) of products
intended for children provide along with every product a Consumer Safety Registration
Card that allows the purchaser to register information, through the mail or
electronically. Such information will allow the manufacturer to contact the purchaser in the
event of a racall or potential product safety hazard. Such registration should specify that the
Consumer Safety Registration Card:

1) collect only that information needed to contact the purchaser {name and address or e-

-+ mail address). No other information may be collected. ~

2) Be posiage-paid by the manufacturer (or distributor, retailer, or |mporler)

3) Be pre-labeled by the manufacturer (or distributor, retailer, ot importer) wﬂh the name
and model number of the product purchased.

4) Contain a statement that the information collected will be used only in the event that the
manufacturer needs to contaci the purchaser to convey recalt or other important safety
information.

'® We also ask CPSC Compliance Staff to contact the companies identified in this report and
insist that they honor the recall. If CPSC learns that the company is not in business, we also
request that the agency alert consumers, in addition to our doing so, of the dangers associated
with these products and of the need to throw them away.
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Manufacturers (or distributors, retailers, or importers) affected by this requirement may not sei,
rent, share or otherwise disclose any information collected in connection with this provision and
shall take reasonable measures to assure that the information collected is not used for any
purpose other than alering the purchaser of a product recall or other potential product safety
hazard associated with the product. This information shall be maintzined by the manufacturer (or
distributor, retailer, orimporter) for a minimum of 20 years, or the useful life of the product,
whicheveris longer. If a product is recalled by CPSC or the manufacturer (or distributors,
retailers, or importers) determines that there is or may be a product safety problem associated
with the product it shall use the information supplied by purchaser to contact all purchasers who
have returmed the registration cards to alert them to the recall remedy and the appropriate steps
to take to correct the problem, or replace the product. CPSC shall require manufacturers (or
distributors, retailers, or importers) to provide reports on its return rate with respect to Consumer
Safety Registration Cards, as part of its reporting on the effectiveness of its recall (corrective
action) program.

Respectfully submitted,
Thons Ao

Mary Ellen R. Fise

Attorney for Petitioner

Consurner Federation of America
1424 16th St., NwW

Suite 604

Washington, DC 20036

(202) 387-6121

. direct dial: (410) 296-4290

dated: June 21, 2001

24



APPENDIX A

25



Consumer Federation of America

L " Report
s
on

CPSC PRODUCT RECALL INFORMATION

Prepared by:

Mary Ellen R. Fise
General Counsel

Susan Winn
SafeChild.net Project Manager

Consumer Federation of America
Consumer Federation of America Foundation

June 21, 2001

1424 16th Street, N.W, Suite 604 - Washington, D.C. 20036 - (202) 387-6121

-

28



This report examines the contact information provided in U.S. Consumer
Product Safety Commission (CPSC) Press Releases announcing recalls of
hazardous products intended for children.! The report identifies companies that
fail to honor safety recalls and outlines regulation needed by CPSC to rectify this
problem. This report is being released in conjunction with a petition by
Consumer Federation of America (CFA) to CPSC that requests new recall
regulations and enhanced enforcement efforts.

Background

On June 21, 2001, Consumer Federation of America Foundation is
launching a new comprehensive child safety and health website,
www, SafeChild.net, intended for parents, professionals who work with children,
and advocates who work to protect children. This website will include il recalis
of products intended for children from 1990 to present. Since consumers may
have some products in their homes that have a long useful life (and typically a
“higher price tag) and that were recalled before 1990, the website includes older
recall information on these products. These include: cribs, bunk beds, playground
equipment, and all terrain vehicles. The website also contains some limited
recall information on some products that, while not intended for children, promote
safe environments for children (such as smoke alarms/detectors).

In preparation for listing all of these recalls on the SafeChild.net website,
we contacted (and are still contacting)? the manufacturers, importers, distributors
or retailers designated in the CPSC press release by caliing the phone number
listed in the release. These are the numbers that CPSC and the recalling
company advise consumers to call to get more information about the recall
remedy. We wanted to make certain that the information we intended to include
for visitors to our website was accurate. Thus, we did not set out in this
endeavor to prepare a report on recall contact information. However, a few days
into calling we realized a disturbing pattern — that not all the contact information
contained in the CPSC Press Releases was accurate and not all comparnies
were continuing to honor recalls. When we first recognized a pattern, we began
to keep notes on all contacts that were in error or where we talked to a company
representative who indicated that they were no fonger honoring the recall.

twe alsp:b,éntactéd companies listed on the National Highway Traffic Safety Administration
. (NHTSA) website that have recalled child restraints (car seats).

2 As of June 21, 2001 we are still contacting the companies involved in toy recalls. If we learn of
additional cases where companies fail to honor a recall we will forward that information to CPSC.
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On the SafeChild.net website, visitors can obtain recall information in
ihree places. Each product discussed in the Parents section under the Super
Category of Products for Children contains recall information as the last section
of the product write-up. Recall information for products not intended for children,
but which could affect a child’s safety, is contained at the end of the articles on
those {opics (for example: smoke alarms/detectors). Finally, the Parents section
of the website contains a category entitied Recalls where visitors can click on a
product category and are taken to the product recalls for that product. In the near
future this part of the website also will allow users to search for recalls by year.
For each recall listed we include information on: Which Ones; Problem; What to
Do; and the Recall Date. In the case of National Highway Traffic Safety
Administration (NHTSA) recalls, we include the NHTSA number.

What We Found

To confirm recall information we placed calls to companies to check on a

. total of 595 recalls. Of these, we identified 108 cases involving 100 companies,

listed in CPSC Press Releases and on the CPSC website, that fail to honor their
recalls.® Thus, 18% of the recalls we checked had faulty contact information or
otherwise failed to honor their recall. In looking at the age of recalls not honored,
4% were recalls occurring in the 1980s, 61% were recalls occurring between
1990-1995,and 35% were recalis from the years 1996-2000. These failures fall
into six categories: '

Wrong Number: (62 cases) Typically this was a recording such as “your call
cannot be completed as dialed” or “the number is invalid” or “this number is no
longer in servica.” This category also includes calls answered by a person
{including personal residences) or company that was ciearly not the company
listed in the recall. ‘ :

Fax Machine or Pager: (7 cases) Here the telephone number called resulted in
a fax machine beeging noise or pager beep.

Disconnected: (13 cases) These numbers resulted in a recording saying that

the number was disconnected or no longer in service.

* There were eight companies that each had two different recalls at different time periods where
their contact information was inadequate in both cases, Two of these companies had different

numbers for the different recalls and both numbers were deficient.
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Always Busy: (2 cases) In these cases the phone number was always busy
(during multiple attempts). '

No Parts Available: (6 cases) In this category the call was answered, but in
requesting information about the recall, we were told that the company was no
longer honoring the recall because parts were not available. In one case the
company said that they didn’t make the product any longer and therefore were
not honoring the recall. :

Unsure of Continued Participation: (18 cases) For these calls, the company
representative either did not know of the recall, claimed not to be part of any
recall, indicated that the recall would only be honored for six years, or would be
honored for six years if parts were still available. In one case the company told
us that they had sent a letter to CPSC requesting that the case be closed
because they had received very few returns. In many of the cases in this
category we talked to several different people in the company.

See Appendix A for a complete list of the companies, recalls and responses to
our CPSC product recall information checks.* '

How Long Should a Recall be Honored?

To determine whether there was some undisclosed time limit on recalls
that CPSC was negotiating with companies subject to recalls, we twice asked
senior CPSC Compliance staff if there was any limit on how iong a CPSC recalt
is in effect. Both times we were told unequivocally that recalls should last
"indefinitely.” :

4, In addition to the results listed in the chart in Appendix A, it should be noted that we often had
difficully getting through to companies not listed in this report. We had to phone these comparnies
many times on several different days until the phone was answered. While not deemed a failure
in this study, it most likely would have been had a consumer been contacting the company. After
two or three tries, we suspect that most people would have given up.

M. Schoem, public comments at the International Consumer Product Health and Safety
Organization Conference, February, 2001; and telephone-conversation with A. Schoem.




Regulation Needed

In a petition to CPSC, CFA has asked that the agency promulgate a
regulation, under section 10 of the Federal Hazardous Substances Act, to require
all manufacturers, distributors, wholesalers and retailers to honor recalls entered
into with CPSC indefinitely. In addition, when a company goes out of business
or changes a telephone number or other recall contact information, the petition
seeks a requirement that the manufacturer report this change to CPSC so that
this information can be made available to the public. :

We are also asking CPSC Compliance Staff to contact the companies
identified in this report and insist that they honor the recall. If CPSC learns that

the company is not in business, we are also asking CPSC to alert consumers, in -

addition to our doing so, of the dangers associated with these products and of
the need to throw them away. :

As part of this study we also contacted product manufacturers involved in
NHTSA child restraints (car seat) recalls. We identified two companies whose
800 numbers were disconnected or where the call could not be completed. We
plan to contact NHTSA concerning the contact information for these two
companies.
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The contents of this report are based on an interview with the victim's mother and a telephone
conversation with the person who purchased the product. The police report was obtained and
the product examined. The coroner's report is still pending.

PRE-INCIDENT: -

Scene of the event is one of the bedrooms of a single-family residence. The family consisted of
two adults and two children; one is a girl four years old and the other, the victim, 2 boy of 10
months. Just prior to the birth of the 10-month old child, a next-door neighbor gave the family a
changing table as a gift. The neighbor had purchased the table brand new in November of 1993
from a local outlet of a large nationwide retail establishment and had used it for several years
without a problem. One of tlie reasons, the respondent suspects, that the neighbor family never
had a problem is that most of the time the table had items and boxes piled on the second shelf;
hence the shelf always remained firmly down against the support clips and the frame rabbet — it
was the second shelf together with the frame support that caused the victim to be fatally injured.

The respondent didn’t really want the changing table. She felt that she had no use forit. She
nearly alvways changed the child-on a blanket on the floor. In that way, if the child got away
from her, he wouldn’t fall off of anything. At times, which were not very often, shechanged him
on the dresser. Regardless, she never used the changing table for its intended purpose. She
wanted to dispose of it, but her husband asked that she keep it. Disposing of the table,'a gift,
would be insuiting to the neighbors, he said. So the family kept the table and placeditina
corner of the bedroom between the crib and the dresser and positioned it so that it would not fall
over (sce page B of Exhibit A). The distance between the table and crib was about a foot. At
times the respondent placed items on the top of the table and also on the second shelf. But
because the eldest child, a girl, and later the boy, tended to pull objects off of high places, the
respondent finally removed everything from the top of the table and also from the second shelf
In that way, the children would not be able to pull objects off and on to themselves.

The respondent was very much concerned with the safety of the home. She kept track of CPSC... -
recalls and solicited the help of friends and professionals to advise on the safety of her home. _
Her home was safe, she was told. However, the fumiture escaped everyone’s attention, and the  — -~
hazard built into the changing table remained hidden.
The victim js described as being a bealthy boy who smiled and babbled 2 Jot. He would raise his
. arm and wave to friends and neighbors, a practice that he started when 4 weeks of age. He was
now at the crawling stage. Although ke could not yet walk, he was able to stand provided he
could hold onto something. He was in the habit of sticking his head out and peering over things.
Although he had some ailments such as an ear infection a few months prior, he was feeling fine
at the time of the incident and weighed about 28 Ibs, He was very much attached to the
respondent and followed her wherever she went whenever he had a chance, Whenever he got
into a problem and needed help, he called for her. At times he would get involved with a new
toy, or with a particular TV program. Then, he would spend time alone. He mother finally
became concerned that the boy was spending too much time with her, and not enough elsewhere
such as ‘playing with his (older) sister. So she began to push the boy toward his sister by
suggesting that he play with her. Then, when he did, she secretly watched to make sure that he -

9909 |4CAA3LTY
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was playing and hﬁpﬁy.l She had to watch in secret because otherwise the boy would come
running over to her.

INCIDENT: .

It was about 11:00 in the mormning. The respondent had just finished feeding the boy in the -
dinning room when he showed signs of being sleepy. She was ready to put the boy to bed when
he began to show interest in playing with his sister. Such was somewhat unusual, she thought ~
usually ae didn’t volunteer to go play with others. The respondent did not want to pass up the
opportunity. She lifted him over the door gate and put him down in the hallway. This was the
first time that the mother Iet the boy travel down the hallway by himself. He crawled rapidly
from the gate to the bedroom where he joined his sister. The respondent poured herself a cup of
coffee and sat for a moment to drink it. A minute or so later she realized that all was quiet. Her
daughter (the boy’s sister) came back to the dining room but said nothing. She began to wonder
what wzs happening in the bedroon. The mother went to the bedroom and looked in but saw
nothing in rnotion. She looked about but didn’t see the boy. The TV was turned on — the family
usually left the TV turned on duting the dav, and she thought that perhaps the béy was watching
his favorite program from his hidden spot behind the Lig chair. She looked behing the chair, but
h=z wasn’t there. She turned around, and there, she saw him, lifeless, in the changing table.

He was standing on the first shelf of the table with his head over the frame member that held the

- second shelf. His thréat was down on the frame edge, which is about 3/4 inch wide. The second
shelf board was down on the backside of his head and neck. She pulled the boy out. He was
lifeless. She screamed to her husband to call 91} emergency. Her busband has a night-shift job
and was asleep, He got up immediately and called emergency. The respondent, who had taken 2
professionally-administered CPR course sometime back, applied CPR to the boy. She then took
him outside, put him on the lawn, and continued CPR unti] the paramedics arrived at which time
they took over. The paramedics only took about four minutes to arrive. They continued the CPR
on the front lawn for a great length of time - maybe an hour, but they w=re unable to revive the - -
boy. They subsequently took him to hospital emergency where he was pronounced deceased.
Later, medical personnel told the tespondent that the boy had probably already expired when she
found bim in the changing table. And, that although only some two minutes had passed from the
time she had Iast seen the boy crawl to the bed room to the time she found him, ft ofly takes one

- minute and forty-five seconds for a child of his age to expire in such a position,

-

-

el

-

POST-INCIDENT: ‘ P

The respondent inspected the changing table. All three shelves are Joose. They test on clips or
brackets that resemble those found on bookcases. The shelves are made of 1/8 inch pressed
beard and are light-weight. One would not think that such a shelf could be a killer, she said.
However, the edges are somewhat sharp. Placing the hand such 2s shown in Photograph 6
{recreation of how the mother found the child) let an impression on the skin that lasted for
nearly a minute. Whether the sharpness of the shelf edge contributed to the fatality remains
unknown. The boy crawled onto the first shelf and then stood up. His head lifted the second
shelf off of the supports, and he put his head through the opening. He liked to stick his head out
of things and show-off and be “king of the tnountain”. He was now king. But, when his head

990913CAA34T9
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went over the frame .rne.mber-, his neck came down on the % inch frame edge. The shelf, which
acted like a hinged cover, came down on the back of his head and neck and the boy expired.

The problem, the mother realized, is that the second shelf is not tied down. Heavy items on the
shelf would have kept it down, but the respondent had taken all such down from the shelf. The -
retailer where the subject table was allegedly purchased is currently carrying a very similar
changing table in stock. However, the second shelf on that table is tied down. Apparently, the
changing table of the type involved in the incident is of an older design. However, a number of
such tables appear to still be in consumer’s hands — in speaking with people, the respondent has
found two persons who have similar changing tables (i.e., tables with shelves that are not tied
down); none were involved in an incident, but they could be, she told them.

PRODUCT DESCRIPTION:
The product is a (baby) changing table. One of two changing pads used was labeled "Evenflo.”
Manufacturer:  The manufacturer remains unidentified — the product has no identification.

Retailer: . The woman (neighbor) who purchased the table said, in a telephone interview
- | with me, that she purchased the table brand new from Sears Réebyck in
Concord, CA. - N
Dimensions: ‘The table is 20 inches wide, 36-1/4 inches long, and 39-1/2 inches high (bottom
‘ of leg to top of leg). '

: The top shelf (the changing shelf) is 32 inches high; the middle shelfis 19-1/2
inches high; the bottom shelf is 6-1/2 inches high. Each shelf is 34-3/8 inches long, by 18-1/2
inches wide, by 1/8 inch thick. The material of the shelves i pressed (fiber) board.

SAMPLE COLLECTED:
None. The respondent is holding the sample for a possible Jawsuit.

EXHIBITS: - . : -
Assignment : ) o P
Exhibit A: PoFce report, }0 pages. : '
Photographs: |
(1). The changing table )
(2): Close-up of one of the three shelves.
(3): Reverse side of the shelf _
(4): The changing table without the shelves; also seen are the shelf support tlips.
{5): Close-up of a typicel support clip. R
(6): The mother illustrates how she found her child. R
(7): Recrestion of the incident with a toy bear.
(8): Recreation, another view
(9): Recreation, another view
{10): Design on the headboard
(11): Close-up of one of the decorative spindles
(12): The table has a child safety belt.
(13): The belt has a warning printed on it.
(14): Close-up of the warning on the belt. -
' END

W}
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Livermore Police Department
Narrative

Page 3 7 9091 4CAN 3479 Case Number: 99-0608-12

!

E"M%ﬂag sS4 g/0

FRIFOLEY VASH and STUART VASH are married. LOGAN VASH (10
months of age).is their child. For clarity they will be referred
to by their first.names in this report. BAXTER is FRIFOLEY’s
mother. DALIGCON is FRIFOLEY’s grandmother. BAXTER, DALIGCON,
and MEEK (the VASH's pastor) were present at this incident at the
time of my arrival.

On the listed date and time, LPFD and AMR crews responded to
.the listed address to_the report of a non- breathing infant. . Upon
theixr arrival, they found LOGAN unresponsive. They begah_CPR.
As I arrived, AMR transported LOGAN - ‘b _Valley Care Hospital,
Pleasanton. FRIFOLEY, STUART, and MEER followed AMR to the
hospital in their own private vehicle. BSAXTER and DALIGCON
remained at the home._ .

BAXTER explained that she and DALIGCON responded to the VASH
residence after receiving a telephone call (from FRiFOLEY)
regarding the medical emergency iavolving LOGAN. Upon.their )
arrival at the VASH’g, FRIFOLEY told them that she placed LOGAN.---- 7.
in his room to play while she worked in a separate room in the - - -
home. For a short period of time she did not kear any noises
coming from LOGAN's room and thought this was unusual ‘When she
checked on his welfare, she discovered that’ LOGAN” s head and neck
had become stuck in between a baby changing table shelf .and shelf
support rail. LOGAN was not breathing. PRIFOLEY freed. LOGAN and
called 9-1-1, '

Prlcr Lo my 1eav1ng the VASH residence for Valley Care
Hospltal I found a baby changing table laying on it’s side in
the front yard. LPFD and AMR crews explained that while they

Reporting Officer Date - Approved By/Date *
P.E. Morton, #38 . 06/C8/99
Distribution : Clerical] Action ' C::&n = &5
R CONTROLLED DOGUMENT 7. =
DJUOU@NOﬁmlﬂMMEGﬂﬂHIEDSTUH
wmawwinmea?MnuBu
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Livermore Police Department
Narrative

Page 4 ‘7 ? 6’@?-} 4-04.4 5479 - Case Number: 99-0608-12
ZZTA:Q}J?IT79 )
FHyeE 4 & F /0
were tending to LOGAN, FRIFOLEY had thrown it out of the home
during an emoticnal outburst due to LOGAN’s medical
condition/emergency. Inside the VASH residence I noted that

numerous baby safety measures were in use at the home, lncludlng
safety gates and child-proof latches. The room in where the
changing table had been kept was tidy. There was no sign of
struggle or forced entry and I noted nothlng unusual inside the
home .

I responded to Valley Care Hospital several miﬁutes”béhind
AMR. Upon my arrival at the emergency. room, hospital perscnnel
were tending to LOGAN. At 1348 hours, Dr. DUECKER pronounced
LOGAN dead. Dr. DUECKER advised FRIFOLEY and STUBRT of LOGAN's
demise.

At various times throughout my stay at the hospital T spoke
with FRIFOLEY, STUART, and MEEK in an attempt to discover what
had happened to LOGAN. FRIFOLEY and STUART were extremely -k
emocicnal. Through MEEK's assistancg I waé'able'to:gbtain a . e
similar verbal statement.to that of BAXTER’s. FRIFOLEY and - .
STUART added that LOGAN was able to crawl on his own. They also
said he was able to pull up his own body weight and stand while
holding onto an object. They surmised that LOGAN crawled to the
changing. table and“pullad -himself up. At sometime whlla standing
at the table, he got his head caught in between one of the
gkelves and its supportlng frame. Also throcugh our conversation,
I was able to determlne that FRIFCLEY and STUART got the used
changing table from a nalghbor several months prior to LOGAN's
birth. I was unable to determlne how long LCGAN had been caught

in the table. CONTROLLED DOCUMENT
QWHOﬁWNORRBENMEEUJWHIHQBTUM
_ 1nmmxm£?ﬂﬁ£ﬂﬂ%muﬂﬂ
Reporting Officer Date . Appxoved By/Date
P.E. Morton, #38 ' 06/08/99 )
Distribution _ Clerical Action /,&qﬁa-__ Fono ;;.,g..,c}*
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. Livermore Police Department
Narrative

Page S ' D90} 4 chrAhXaT7d ~ Case Number: 99-0608--12
' - ==/ ;I’J’JT' A
prRCE SO § /D

SGT. TRUDEAU also responded to this incident. He remained
at the VASH residence while I followed AMR to the hospital. (Css
BANKE regponded to the VASH residence at my reguest. Upon her
arrival, she photographed the residence and baby changing table. -
She collected the changing table and padding as evidence and

. responded to Valley Care hospital to photograph LOGAN.

LOCAN was secured to a backboard via Etxaps and .a_head bed.
His body and extremities had signs of mottling and His body was
. celd to the .touch. I saw no obvz.ous signs of t:raurna te his
person, I did note a swall bruise tc: his left throat/neck ; area -
underneath the neck collar/brace he was wearing. CSS BANKE
photographed LOGAN. '

Valley Care hcspn.tal staff contacted ACSO Coromer’s division
and notified them of LOGAN’s death. ACSO cleared LOGAN for
movement to the morgue area of the hosp:.tal and I returaed to -2
Livermore. . - o

‘Once back at LPD, I contacted CSS BANKE who was booking the
film and changing table from this incident {(refer to PECperty
report). TUpon further examlnlng the table I noted its dimensions
were approximately 4’6" tall, 3700" wide, and 1/a8n- desp.' It had
a large changing pad on the top with an older, thinner rad
underneath. The middie shelf was approximately 107" from rhe
bottom. The lowest shelf was approximately 0’06" from the
bottom. Both the middle and bottom shelf was made from a
particle board material that was approximately 1/16" thick. Each
shelf was logsely set on top of dowel-type pins on the inside

Reporting Officer ' Date Appidved Bnyatz

P.E. Morion, #38 06/08/9%

Distribution . o Clerical Action A«Q‘_ oo _640“5'7'
DUPUCATION OR REISSUANCE CONTROLLED BY LAW

UYERMORE POLICE DEPARTMENT - _
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*

Livermore Police Department
Narrative '

Page 6 : . Case Number: 99-0608-12

Erame of the table. Although the lafgé pad appeared to bé new,
the remainder of the table and its components appeared to be
original.. There appeafed to be no'changes made to the table
itsélfJaﬁd there- appeared no way.to secure the shelves to the
table. The table had no manufacture markings. The thimner
changing pad had markings stating that it was made for the
.Evenflo furniture company.- I was unable to make contact with the
Evenflo company to.deté.ﬁnine if they were the manufacturer of the
- changing table, and/or if there were any outstanding recalls on
thie product. ' : -
Recommendation: I completed this report to document the
- incident only. Refer this incident to CIU =0 as to tontact ACS0O
Coroner Division to obtain a cause of death.

G i914cAA 7
Exl.;litj"/_‘-} : o .

PAcE & of Fs0 - e

Reporting Officer - Date
P:E. Mortor, #38 06/08/99

Distribution - : Clerical Action
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Livermore Police Department
oot Narrative Report : - . .
Page 1 ] . ) Case #99-0608-12

I am currently assigned to the criminal investigation unit of the Lwermore Police Department as '

a crimes against persons detective.

' Om 06-14-99 I received this case for follow up investigation with the Alameda Connty
Coroners Office in regards to the death of Logap Vash.

At approximately 1000 his I called the Alarncda County Coroners Office and spoke: with
Deputy Caroner Jackie Washam and briefly discussed the details of this case. Dep. Washam informed
me that the results Qf L. Vash autcpsy are consistent with the facts in this case and t.hat the cause of
death of Vash was traurnatic asplryxiation. (For fusther autopsy details, refer to the A]zmcda County
Coroner’s report #1999-01706)

9905 14-cAA 379
Exti3.,r A
FhgE 7 o g 0

: 4 Reporting Officer " Date Approvedby
@ Detzctive Garmrison June 14, 1999 . @3 s
Disuibution ., Clerical Action S"?gl
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LIVERMORE POLICE DEPARTMENT
NARRATIVE REPORT ‘
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INCIDENT INVESTIGATION REQUEST FORM

DOCUMENT NUMBER: H9930113A |

DATE OF INCIDENT: 990608 CATID: SECTTR®?

FOLLOW-UF REQUESTED | FIAZARD ANALYSIS () SECT 15 (X)
TYPE FOLLOW-UP TELEPHONE () ON-SITE ()
HEADQUARTERS CONTACT: Pam Major x 1373

Requestad by: Teryi Rogers x 1363

Assrcm-fsuf MESSAGE:

- - NOTE CAA DESIGNATION: HIGH VISIBILITY OM AN INFANT PRODUCT

-

Flease mvmigm: the attached incident. -
Rrgoest iz [ormation from official sowrces incinds ngmedacal examiner and wheever
kas custody of the produet.

Pervon(s) to Contact: SEE ATTACHED ] ' o -7

Guidelines: L. e

o A 347 aj14/99 IR

Acsigned ta:sfoo Reguested by: ‘F'Mﬁa +ma‘~@
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Sap-15-99 08:14A cpsc#san francisce o] +1 415 744 2962 P.048
- SEP-14-1999 11-18 B3 LS MR S D . R258a
CONSUMER PRODUCT INCIDENT R_EPORT Region:WESTERN
.- - . ) .

1. NAME OF RESPONDENT 2. PHONE NO. {(HCME) {(WORX)

Frifeley Vash Isic) 925-443-7803 none

3. STREET ADDRESS e/ CITY STATE ZIP CODE
859 Algonguin Aveaue _ {Fvermore CA 455D

aa. B-MAIL ADDRESS: none

T DESCRIBE INCIDENT OR HAZARL, TNCLUDING DATA ON INJURIES
PEATR-Consumer placed 2B lb. scon on the floor to play and approximacely 5-7
minutes later she recurned to find son unconscious with his head trapped

—cons- .
6. DAIE ~—F TNJURY OR NEAR MISS OBTAIN AGE/SEX[S8. IF VICIIM DIFFERSNT FROM
CoF 10 m/m RESPONDENT, PROVIDE NAME
INCIDENTS AND DESCRIBE INJURY: Logan
s/e/1998 death by strangulation RELATIONSHIP
: son
5 DESCRIPTION OF PRODUCT ' 107 GRAND NAME
wosden white changing table w/ cutout design wnknown

- L

33, BIR/DLISTRIBUTOR NAME, ADDR. & PAGNE [12. MODEL, SERLAL NUMBERS

uhknown nonse -
BRKROW D .- - —

unknown 13. DEALER’S NAME, ADDRESS & PHONE

unkhown Sears

unknown Sum Valley Mall

unkntmm Concorde, CA

unknown 925«246-1500

11, WAS THE DRODUCT DAMAGED, REPAIRED OR}15. PRODUCT BURCHASED  NEW x  USER
MODR1IFIED? YES ND x IF YES, BEFORE|[DATE PURCHASED 1115933 AGE 5yre/ldm

OR AFTER TRE 1INCIDENT? DESCRIBE: '

16. DOES PRODUCT HAVE WARNING LABEIS?
IF SO, NOTE: nona

-

17 HAVE YOU CONTACTED THE 1. 15 THE PRODUCT STILL —Tio. HAY WE

MANUFACTUREBR? YES NO x {AVAILABLE?Y YES NO x USE YCUR NAME a7
1F NOT, DO YOU PLAN TO CONTACT|IP WOT, 1T5 DISPOSITION WITH THIS
THEM? Alameda County Coroner's office REPORT?
Bee narrative ' . |¥ES- = XO

. FOR ADMINISTRATLION USE
20. DATE RECEIVED 31. RECEIVED BY (NAME & OFFICE) 2Z,- DOCUMENT NO.
£09/10/1999 . Af/HL H2950113A

23, POLLOW-UP ACTIONW 24 .: PRODUCT CODE(S)

q90914¢. AA2Y fch i

ENRDORSER’S NAME & TITLE
JDF 09/1D/1559

CPSC FORM 175 (0B8/1998) CFDB aDal-0023

25, DISTRIBUTION
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Sep-15:29,858:18A  FpscH#san francisco O ~1 A5 888% r pona
CONSUMER PRODUCT IRCIDENT REPCRYT H5950113A

990914 CAR 3479

between space{exack mlze unknown) of changing table's shelf and 3ts guard
rail. Consumer fre=d zon and Pegan CPR. Husband called 9131 and once
paramedics arrived they performed CPR. Son was pronounced dead upon arrival
at the local hospital ER by paramedics. :

Narrative Continued

Consumer says there wera no manufacturer or idenrifying warkings on the
changing table and consumer is waiting for the table to be released ro her
by Alameda County Cormner’s Offjice.

Coroner’s autopsy states the cause of death as traumatic aspbyxia {(zeferral
& 1959-01706).

Distributor phone ¥: unkoows

. CPSC Sourcm: HD

TOTAL P.Ga
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PHOTOGRAPH 1: :

The changing table without the shelves, side view, Height of the table from the
very bottom of the legs to the very top of the legs is 39-1/2 inches. The top (3™) shelf is 32
inches high. - The second shelf is 19-1/2 inches high; the bottom shelf is 6-1/2 inches high.

PHOTOGRAPH 2: |
Close-up of one of the three shelves. The material is 1/8 inch pressed
Board. ‘ - '

350914CAA34TI
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o PHOTOGRAPH 3: - = _
Reverse side of the shelf (21l three shelves are identical). As can be seen, the

material is pressed board. -

PHOTOGRAPH 4: ' I -
. View of the frame without the shelves. The shelves are supported on the side by

clips; the shelf ends are supported by a rabbet cut into the wood.

' _ 990914CAA3479
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PHOTOGRAPH 5:
Close-up of a typical clip; the clips, which resembles those found on regular

furniture shelves, fit tightly into drilled holes and appears to be glued in.

PHOTOGRAPHE: -
The child’s mother demonstrates how she
rail over which the hand is bent is inch wide (the rai

found her infant. The “lip” or edge of
the support 1is 1-1/8 inches by % inches).

990914CAA3ATY
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o PHOTOGRAPH 7: - o :
: : The toy bear, placed in position by the mother, further ilfustrates how she found
the child. ' :

PHOTOGRAFPH 8&:
Recreation, another view.
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